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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff-Respondent/ : 
Case No. 880652-CA 
v. : 
Priority No. 2 
CLARK THOMAS ROGERSON, : 
Defendant-Appellant. : 
JURISDICTION 
This appeal is from a conviction after a bench trial in the 
Third Circuit Court for Reckless Driving, a class B misdemeanor. 
This Court has jurisdiction to hear the appeal under Utah Code 
Annotated, Section 78-2a-3(2) (c)(1988) . 
STATEMENT OF ISSUES ON APPEAL 
I. Whether the trial court's judgment in this bench trial is 
against the clear weight of the evidence adduced or whether this 
Court has any other evidence to reach a definite and firm 
conviction that a mistake has been made when reviewing this trial 
for sufficiency of evidence. 
II. Whether there has been included in the record on appeal 
a transcript of evidence or a statement of evidence from which 
this Court may review Appellant's allegation that his trial 
counsel failed to inform him of his right to a jury trial. 
STATEMENT OF THE CASE 
Defendant Clark Thomas Rogerson was found guilty in a bench 
trial in the Third Circuit Court of Weber Countyf State of Utah, 
the Honorable Phillip H. Browning, Judge, presiding, of the 
offense of Reckless Driving, a class B misdemeanor, in violation 
of Utah Code Annotated, Section 41-6-45 (1953). 
It should be noted that the defendant did not seriously 
contest the facts constituting the charge in the court below. 
His only contention there was that he was not the driver, as can 
be seen by an overall reading of the transcript. 
Defendant was sentenced to six months in jail to run 
consecutively with a sentence he is serving in the Utah State 
Prison. 
It should further be noted that the trial transcript does not 
accurately reflect who either trial counsel were. William F. 
Daines represented the State, and Robert Froerer represented the 
Appeallant. 
STATEMENT OF FACTS 
On September 7, 1988 in the evening hours, two employees of 
Albertson's in South Ogden, Utah named Mike Martin and Shawn Sant 
observed a person shoplifting cigarettes and beer. They pursued 
this person who was identified as the brother of Appellant 
Rogerson, into the store parking lot. (T.R. at 8 and 20). The 
time was 8:56 p.m. (T.R. at 7) , so that it was fairly dark 
outside. (T.R. at 10). There were a lot of customers at 
Albertson's at this time. (T.R. at 10 and 17). 
Martin and Sant were followed in their" pursuit by another 
store employee, Mike Clydesdale. At this timef a yellow 
Chevrolet truck with a camper shell, which had been parked in the 
lot, revved it enginge making a commotion. (T.R. at 16) . Its 
tires were squealing. (T.R. at 9, 11, 16, 24 and 26). It 
accelerated through the grocery store parking lot at speeds 
estimated at between 35 and 40 miles per hour. (T.R. at 10, 17 
and 26) . At the time, it was traveling without headlights. (T.R. 
at 31 and 32) . 
Clydesdale had stopped to retrieve the beer dropped by 
Appellant's brother as he had fled from the store. The yellow 
Chevrolet drove at him, causing him to jump up onto the curb. 
When specifically asked what would have happened if he had not 
taken this evasive action, Clydesdale replied at trial "he would 
have hit me." (T.R. at 25). 
Upon approaching a side street, the yellow Chevy hit his 
brakes and swerved to miss a car which had pulled in front of it. 
(T.R. at 10 and 26). As it swerved, it missed Martin and Sant, 
who were in front of the truck, by about two feet. It missed the 
car by about the same distance. (T.R. at 26). The truck then 
swerved back, stopped to pick up Appellant's brother, and left. 
(T.R. at 26) . 
When asked where the yellow truck was headed in relationship 
to Sant and Martin before it swerved to miss the car on the 
sidestreet, Clydesdale responded "right directly for them." (T.R. 
at 27) • 
At trial, Clydesdale postively identified Appellant as the 
driver of the truck that almost hit him. (T.R. at 25 and 26). 
Other evidence corrobated this identification during the course 
of the trial. It was determined that Appellant was the 
registered owner of the truck. (T.R. at 34 and 39). The thief 
for whom the driver of the truck was the wheelman was Appellant's 
brother. Within five minutes of the occurrence in questionr 
Appellant was seen at the store on foot grabbing an unidentified 
third party and pulling him toward the back of the store. (T.R. 
at 13, 19 , 20 and 27). The truck was seen on the south side of 
the store soon after this offense transpired without a driver. 
(T.R. at 27). Appellant was immediately identified as the 
culprit to the police when he returned. (T.R. at 27 and 37). 
Further^ when asked about the identity of the third party, 
Apellant denied knowing who he was. (T.R. at 40). He testified 
that he had let unknown people borrow his truck to go to 
Albertson's while he was in the shower. (T.R. at 39). 
SUMMARY OF ARGUMENT 
POINT I: A conviction for Reckless Driving requires that a 
finder of fact determine that a person operated a motor vehicle 
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ARGUMENT 
THE TRIAL COURT HAD AMPLE EVII .-.v • I -UM WHICH TO CONCLUDE 
THAT APPELLANT DROVE A MOTOR VEHICLE IN WILLFUL OR WANTON 
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The Utah Supreme Court has clear 
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evidence, we must sustain the trial courts' judgment 
unless it is against the clear weight of tne evidence, 
or if tne appellate court otherwise reaches a defir-ife 
and firm conviction rh3t s mistake has be* n made* 
Id. at 7 88. . . 
The statute under which Appellant was convicted is Utah Code 
Annotated, Section 41-6-45(1) , (1953): 
A person who operates any vehicle in willful or 
wanton disregard for the safety of persons or 
property is guilty of reckless driving. 
The evidence adduced at trial showed that someone driving a 
yellow truck accelerated with revving engine and squealing tires 
to speeds of 35 to 40 miles per hour in the parking lot of a busy 
grocery store without lights. Had Mike Clydesdale not jumped up 
on the curb/ he would have been struck. The truck then swerved, 
narrowly missing another vehicle. But for the swerve, Sant and 
Martin would ostensibly have been struck. 
Positive identification of Appellant as the driver was made 
by Clydesdale both at trial and five minutes after the 
occurrence. Appellant was at the scene within five minutes of 
the occurrence. The offending truck was registered to him. The 
shoplifter whose escape was facilitated by the yellow truck was 
Appellant's brother. 
Appellant claimed he wasn't there and had permitted unknown 
parties to borrow the truck. He also claimed he didn't know the 
unidentified third party who witnesses say he later approached on 
foot at the store. The judge certainly wasn't obligated to 
believe this story. In this regard, the Court in Goodman, supra, 
further amplified its standard of review: 
Upon review, we accord deference to the trial court's 
ability and oportunity to evaluate credibility and 
demeanor. Without retrying cases before us, we 
cannot fulfill that particular function of trial 
courts. After the defendant has been found guilty 
beyond a reasonable doubt based on the evidence, 
including the witnesses demeanor and credibility, 
we will review the record to see if the clear 
weight of the evidence, not including demeanor and 
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If tt le Appellant ir itends to urge on appeal that a 
finding or conclusion is unsupported by or is 
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The Rules also provide for a situation where, as here, a 
transcript might not be available of the claimed infirmity. 
R. Utah Ct. App. 11(g) is the applicable portion: 
If no report of the evidence or proceedings at a 
hearing or trial was made or if a transcript is 
unavailable, the appellant may prepare a statement 
of the evidence or proceedings from the best available 
means, including the appellant's recollection. 
In this case, there is no evidence to support the assertion 
made that trial counsel did not advise Appellant of his right to 
a trial by a jury. Since, "in essence, Rule 11 directs counsel 
to provide this court with all evidence relevant to the issues 
raised on appeal," this court should not now rule on this issue. 
Sampson v. Richins, P.2d , 102 Utah Adv. Rep. 53 
(1989) . 
CONCLUSION 
The evidence adduced at trial supports a finding that someone 
was guilty of reckless driving on September 7, 1988 at 
Albertson's. The evidence also shows that person to have been 
the defendant. The trial court1s judgment, then, should be 
sustained on review for sufficiency of the evidence, since it is 
not "against the clear weight of the evidence." 
The Court should decline to rule on Appellant's claim that he 
was not advised of his right to a jury trial, based on the fact 
that there is no evidence on the record to support this 
allegation. 
based on the foregoing, the State respectfully requests this 
Court to affirm the findings, conviction, and sentence of the 
Circuit Court. 
DATED this 1$ day of May, 1989. 
(tyitUkna&»-l> 
WILLIAM F. DAINES 
Deputy Weber County Attorney 
MAILING CERTIFICATE 
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